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1.0 Introduction

1.1 Fair and effective enforcement is essential to protect the health, safety and economic
interests of the public, businesses and the environment. Decisions about enforcement action
and in particular the decision to prosecute have serious implications for all involved. The
purpose of this protocol is to provide guidance to ensure:

- Decisions about enforcement action are fair, proportionate and consistent;
» Officers apply current Government guidance and relevant codes of practice;

» Everyone understands the principles that are applied when enforcement action is
considered.

1.2 This General Enforcement Policy will be supplemented by specific Appendices in relation to
Specific Work areas, see index above.

2.0 Legal Status of the Enforcement Policy

2.1 The Committee of South Derbyshire District Council approved this policy on
18" November 2010
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2.2  This policy is intended to provide guidance for officers, businesses, consumers and the
public. It does not affect the discretion of the Council to take legal proceedings where this is
considered to be in the public interest.

3.0 Scope and Meaning of ‘Enforcement’

3.1 ‘Enforcement’ includes any action taken by officers aimed at ensuring that individuals or
businesses comply with the law. This is not limited to formal enforcement action such as
prosecution.

3.2 In certain circumstances we will seek to raise awareness and increase compliance levels
by publicising unlawful trade practices or criminal activity. Where appropriate the results of
specific court cases may also be published.

4.0 General Principles

4.1  Prevention is better than cure and our role therefore involves actively working with
businesses to advise on, and assist with compliance.

4.2  Where it is considered that formal action is necessary, each case will be considered on its
own merits. However, there are general principles that apply to the way each case must be
approached. These are set out in this Policy and in the Regulators’ Compliance Code.

For more information about the Regulators’ Compliance Code visit:
http://bre.berr.gov.uk/regulation/reform/enforcement concordat/index.asp

4.3 Enforcement decisions will be fair, independent and objective, proportionate, consistent
and transparent and will not be influenced by issues such as ethnicity or national origin,
gender, religious beliefs, political views or the sexual orientation of the suspect, victim,
witness or offender. Such decisions will not be affected by improper or undue pressure
from any source.

4.4 We will take into account the views of any victim, injured party or relevant person to
establish the nature and extent of any harm or loss, and its significance, in making the
decision to take formal action.

4.5 South Derbyshire District Council is a public authority for the purposes of the Human
Rights Act 1998. We will, therefore, apply the principles of the European Convention for
the Protection of Human Rights and Fundamental Freedoms.

4.6 This enforcement policy helps to promote efficient and effective approaches to regulatory
inspection and enforcement, which improve regulatory outcomes without imposing
unnecessary burdens. This is in accordance with the Regulator's Compliance Code.

4.7 In certain instances we may conclude that a provision in the code is either not relevant or is
outweighed by another provision. We will ensure that any decision to depart from the Code
will be properly reasoned, based on material evidence and documented.

5.0 Notifying Alleged Offenders

5.1 If we receive information [for example from a complainant] that may lead to enforcement

Approved by Environmental and Development Services Committee 18-11-10



South Derbyshire QUALITY PROCEDURES MANUAL

District Council GENERAL ENFORCEMENT POLICY AND ASSOCIATED
Environmental Services GUIDANCE

Issue Issued By Carl Jacobs Page 3
Date Authorised By Peter McEvoy Committee Approval 18-11-10 Of 56

Review Date 18/11/12

action against a business or individual we will notify that business or individual as soon as is
practicable of any intended enforcement action, unless this could impede an investigation or
pose a safety risk to those concerned or the general public.

5.2 During the progression of enforcement investigations (prior to any convictions), business
proprietors or individuals and witnesses will be kept informed of progress. Confidentiality will
be maintained and personal information about individuals will only be released to a Court
when required and/or in accordance with the Data Protection Act 1998.

6.0 Deciding what level of enforcement action is appropriate
6.1 A number of factors are considered when determining what enforcement action to take:

Levels of enforcement action:
6.2 There are a large number of potential enforcement options. The level of the action taken
varies from no action through to proceedings in Court, depending on increasing seriousness

* No action;

* Informal Action and Advice;
* Fixed Penalty Notices;

* Penalty Charge Notices;

* Formal Notices;

* Forfeiture Proceedings;

» Seizure of goods/equipment;
* Injunctive Actions;

* Refusal/revocation of a licence;
» Simple Caution;

* Prosecution.

6.3 In assessing what enforcement action is necessary and proportionate, consideration will
be given to:

The seriousness of compliance failure;
. The business’s past performance and its current practice;
. The risks being controlled;

Legal, official or professional guidance;

Local priorities of the Council.

6.4 Where the law has been contravened, there is a range of enforcement options available.
Under normal circumstances, a process of escalation will be used until compliance is
reached. Exceptions would be where there is a serious risk to public safety or the
environment or the offences have been committed deliberately or negligently or involve
deception, or where there is significant economic detriment.

No Action:

6.5 In certain circumstances, contraventions of the law may not warrant any action. This can
be where the cost of compliance to the offender outweighs the detrimental impact of the
contravention, or the cost of the required enforcement action to the Council outweighs the
detrimental impact of the contravention on the community. A decision of no action may
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also be taken where formal enforcement is inappropriate in the circumstances, such as
where a trader has ceased to trade, or the offender is elderly and frail and formal action

would seriously damage their wellbeing. In such cases we will advise the offender of the
reasons for taking no action. The decision to take no action rests exclusively with the
Council and for example the cost benefit equation described above will not rule out formal
action if it is judged in the Public Interest.

Informal Action and Advice

6.6 For minor breaches of the law we may give verbal or written advice. We will clearly identify
any contraventions of the law and give advice on how to put them right, including a
deadline by which this must be done. The time allowed will be reasonable, and take into
account the seriousness of the contravention and the implications of the non-compliance.

6.7 Sometimes we will advise offenders about ‘good practice’, but we will clearly distinguish
between what they must do to comply with the law and what is advice only.

6.8 Failure to comply could result in an escalation of enforcement action.

Fixed Penalty Notices

6.9  Certain offences are subject to fixed penalty notices where prescribed by legislation. They
are recognised as a low-level enforcement tool and avoid a criminal record for the
defendant. Where legislation permits an offence to be dealt with by way of a Fixed Penalty
Notice (FPN), the Council will normally administer a FPN on a first occasion, without issuing
a warning.

Penalty Charge Notices

6.10 Penalty Charge Notices (PCN) are prescribed by certain legislation as a method of
enforcement by which the offender pays an amount of money to the enforcer in recognition
of the breach. Failure to pay the PCN will result in the offender being pursued in the
County Court for non-payment of the debt. A PCN does not create a criminal record and
the Council will normally issue a PCN without first issuing a warning.

Formal Notice

6.11 Certain legislation allows notices to be served requiring the recipient to take specific actions
or cease certain activities. Notices may require activities to cease immediately where the
circumstances relating to health, safety, environmental damage or nuisance demand. In
other circumstances, the time allowed will be reasonable, and take into account the
seriousness of the contravention and the implications of the non-compliance.

6.12 All notices issued will include details of any applicable Appeals Procedures.

6.13 Certain types of notice allow works to be carried out in default. This means that if a notice is not
complied with [a breach of the notice] the Council may carry out any necessary works to satisfy the
requirements of the notice. Where the law allows, the Council may then charge the person / business
served with the notice for any cost incured in carrying out the work. Whenever the urgency of the
notice allows, the Council will ensure any work, in default are achieved, economically, e.g. by
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obtaining multiple competitive quotes for the work, unless it is a matter of urgency.

Forfeiture Proceedings

6.14 This procedure may be used in conjunction with seizure and/or prosecution where there is a
need to dispose of goods in order to prevent them re-entering the market place or being
used to cause a further problem. In appropriate circumstances, we will make an application
for forfeiture to the Magistrates Courts.

Seizure

6.15 Certain legislation enables authorized Officers to seize goods, equipment or documents for
example unsafe food, sound equipment that is being used to cause a statutory noise
nuisance, unsafe products or any goods that may be required as evidence for possible
future court proceedings. When we seize goods we will give the person from whom the
goods are taken an appropriate receipt.

Injunctive Actions

6.16 In certain circumstances, for example, where offenders are repeatedly found guilty of similar
offences or where it is considered that injunctive action is the most appropriate course of
enforcement, then injunctive actions may be used to deal with repeat offenders, dangerous
circumstances or significant consumer detriment.

6.17 Action under the Enterprise Act 2002; proceedings may be brought where an individual or
organization has acted in breach of community or domestic legislation with the effect of
harming the collective interests of consumers. In most circumstances action will be
considered where there have been persistent breaches or where there is significant
consumer detriment. Action can range from:

Informal undertakings;
Formal undertakings;
Interim Orders;

Court Orders;
Contempt Proceedings.

6.18 Anti Social Behavior Orders (ASBO) and Criminal Anti Social Behavior Orders (CRASBO):
Where the non-compliance under investigation amounts to anti-social behavior such as
persistent targeting of an individual or a group of individuals in a particular area then,
following liaison with the Council’s Crime and Disorder Unit, where appropriate, an ASBO
or CRASBO may be sought to stop the activity.

Refusal, Suspension and Revocation of Licence

6.19 Under the Licensing Act 2003 where there is a requirement for a business to be licensed
by the local authority, the licence may be granted unless representations or objections are
received against the application. In such cases the Licensing and Appeals Sub Committee
will hear the case and decide to grant, grant with conditions, or refuse the licence
application.

Approved by Environmental and Development Services Committee 18-11-10




South Derbyshire QUALITY PROCEDURES MANUAL

District Council GENERAL ENFORCEMENT POLICY AND ASSOCIATED
Environmental Services GUIDANCE

Issue Issued By Carl Jacobs Page 6
Date Authorised By Peter McEvoy Committee Approval 18-11-10 Of 56

Review Date 18/11/12

6.20 In addition to the above, in relation to the Gambling Act 2005, applications for premises
Licence, the Licensing and Appeals Sub Committee may exclude activities or impose
conditions on a licence.

6.21 Under the Licensing Act 2003, where a Review of a Premises Licence is sought under
Section 51 of the Act, the options available to the Licensing Committee are:-

To modify the conditions of Licence

To exclude a Licensable activity from the scope of the Licence
To removed the Designated Premises Supervisor

Suspend the Licence for a period not exceeding three months
Revoke the Licence

Issue a warning letter

No action

6.22 Under the Gambling Act 2005, where a Review of a Premises Licence is sought under
Section 202 of the Act, the options available to the Licensing Committee are:-

» Revocation of the Licence

» Suspend the Licence for a specified period not exceeding three months

» Exclude a condition attached to the Licence, under Section 168 or remove or amend
anexclusion

* Add, remove or amend a condition under Section 169

Simple Caution

6.23 A Simple Caution includes a formally documented admission of guilt, but is not a form of
sentence, nor is it a criminal conviction.

For a Simple Caution to be issued a number of criteria must be satisfied:

o Sufficient evidence must be available to prove the case;
e The offender must admit the offence;

e It must be in the public interest to use a Simple Caution;
e The offender must be 18 years or over.

For details on the Home Office guidance (Circular 16/2008) visit:
http://www.homeoffice.gov.uk and Annex D of this Document.

6.24 Furthermore South Derbyshire Policy is that:

e The offender should not have received a simple caution for a similar offence within
the last 2 years.

6.25 A record of the Caution will be sent to the Office of Fair Trading and the Local Authority
Coordinating Body for Regulatory Services (LACORS) if appropriate, and will be kept on file
for 2 years. If the offender commits a further offence, the Caution may influence our
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decision to take a prosecution. If during the time the Caution is in force the offender pleads
guilty to, or is found guilty of, committing another offence anywhere in England and Wales,
the Caution may be cited in court, and this may influence the severity of the sentence that

the court imposes.

Prosecution

6.26 A prosecution will normally ensue where the individual or organization meets one or more
of the following criteria:

o Deliberately, negligently or persistently breached legal obligations, which were likely
to cause material loss or harm to others;

o Deliberately or persistently ignored written warnings or formal notices;

e Endangered, to a serious degree, the health, safety or well being of people, animals
or the environment;

e Assaulted or obstructed an Officer in the course of their duties.

Proceeds of Crime Applications

6.27 Applications may be made under the Proceeds of Crime Act for confiscation of assets in
serious cases. Their purpose is to recover the financial benefit that the offender has
obtained from his criminal conduct. Proceedings are conducted according to the civil
standard of proof. Applications are made after a conviction has been secured.

7.0 Determining whether a Prosecution or Simple Caution is viable and
appropriate

71 We apply two ‘tests’ to determine whether a Prosecution or Caution is viable and
appropriate. We follow guidance set by the Crown Prosecution Service when applying the
tests:

7.2 For more information about the ‘Code for Crown Prosecutors’ visit:
http://www.cps.gov.uk/victims witnesses/code.html

7.3 A Caution or Prosecution proceedings will only be progressed when the case has passed
both the evidential test and the public interest test. The principles outlined apply equally to
the other types of formal enforcement action that are available.

The Evidential Test

7.4 We must be satisfied that there is enough evidence to provide a ‘realistic prospect of
conviction’ against each defendant on each charge. A realistic prospect of conviction is an
objective test that means that a jury or bench of magistrates, properly directed in
accordance with the law, is more likely than not to convict the defendant of the charge
alleged. This is a separate test from the one that the criminal courts themselves must
apply. A jury or Magistrates’ Court should only convict if it is sure of a defendant’s guilt.

The Public Interest Test

7.5  The public interest must be considered in each case where there is enough evidence to
Approved by Environmental and Development Services Committee 18-11-10
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provide a realistic prospect of conviction. We will balance factors for and against
prosecution carefully and fairly. Public interest factors that can affect the decision to

prosecute usually depend on the seriousness of the offence or the circumstances of the
suspect. Some factors may increase the need to prosecute but others may suggest that
another course of action would be better. The message sent to the Community by a
decision to prosecute or not and its potential to affect future levels of compliance will be
given consideration.

8.0 Who decides what enforcement action is taken

8.1  Decisions about the most appropriate enforcement action to be taken are based upon
professional judgment, legal guidelines, statutory codes of practice and priorities set by
South Derbyshire District Council and/or Central Government.

8.2 Where appropriate, decisions about enforcement will involve consultation between or
approval from:

¢ Investigating Officer(s);
e Senior Managers;
e Legal Services;.

8.3  The decision to prosecute must be ratified by the Head of Environmental Services.
9.0 Liaison with other regulatory bodies and enforcement agencies

9.1 Where appropriate, enforcement activities will be coordinated with other regulatory bodies
and enforcement agencies to maximise the effectiveness of any enforcement.

9.2 Where an enforcement matter affects a wide geographical area beyond the boundaries of
South Derbyshire District Council, or involves enforcement by one or more other local
authorities or organisations; where appropriate all relevant authorities and organisations will
be informed of the matter as soon as possible and all enforcement activity coordinated with
them.

9.3  We will share intelligence relating to wider regulatory matters with other regulatory bodies
and enforcement agencies, and examples including:
e Government Agencies;
Police Forces;
Fire Authorities;
Statutory undertakers;
Other Local Authorities.

10.0 Considering the views of those affected by offences

10.1  Environmental Health undertakes enforcement on behalf of the public at large and not just
in the interests of any particular individual or group. However, when considering the public
interest test, the consequences for those affected by the offence, and any views
expressed by those affected will, where appropriate, be taken into account when making
enforcement decision.

Approved by Environmental and Development Services Committee 18-11-10




South Derbyshire QUALITY PROCEDURES MANUAL

District Council GENERAL ENFORCEMENT POLICY AND ASSOCIATED
Environmental Services GUIDANCE

Issue Issued By Carl Jacobs Page 9
Date Authorised By Peter McEvoy Committee Approval 18-11-10 Of 56

Review Date 18/11/12

11.0 Protection of Human Rights

11.1 This Policy and all associated enforcement decisions take account of the provisions of the
Human Rights Act 1998. In particular, due regard is had to the following:
¢ Right to a fair trial;
e Right to respect for private and family life, home and correspondence.

12.0 Review of the Enforcement Policy

12.1  This Policy will be reviewed annually, minor amendments or changes in law will be
amended at the discretion of the Head of Environmental Services.
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Appendix A Specific Enforcement Actions

Investigation, Covert Surveillance and Targeting

1.0 Investigations

1.1  Inspections and investigations will be carried out in a professional and consistent manner
as set out below. This section must be read in conjunction with the General Enforcement
Policy

2.0 Authorisations

2.1  Only Officers properly authorised by the Head of Environmental Services (or other listed
Officers) will be responsible for undertaking investigations. Officers will only be authorised
to deal with such investigations as they have qualifications or experience to undertake in
accordance with the procedures laid down. They will follow procedures and guidelines in
carrying out their duties.

2.2  Officers are issued with a personal warrant card, which will be carried with them at all times
and will be shown upon request.

3.0 Covert Surveillance

3.1 During an investigation into suspected non-compliance with legislation, the Council may
need to undertake directed covert surveillance from time to time. This may include using
remote sound or video monitoring equipment as well as personal observation.

3.2  Where it is necessary to use covert surveillance techniques, the requirements of the
Regulation of Investigatory Powers Act 2000 will be complied with.

3.3 In all cases where covert surveillance is required, such work will only be undertaken with
the express permission of an authorised manager who is not directly involved with the
investigation.

3.4  Requests for the authorisation of surveillance will be made in writing by the investigating
Officer. All such requests will be accompanied by a statement which details the reason why
covert surveillance is appropriate and proportionate, how it is to be undertaken, who is likely
to be involved and any impact that might result from the surveillance.

3.5 Indeciding whether or not to authorise covert surveillance, the authorised manager will
have regard to any other policies relevant to the investigation and the alternative methods
of conducting the investigation. Surveillance authorisations will only last for as longer
deemed necessary.
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3.6  Avregister of authorised covert surveillance operations under Regulation of Investigatory
Powers Act will be held by the Council. Authorisations will not be made public whilst there is
an on-going investigation.

4.0 Targeting

4.1  Enforcement activities will be targeted towards situations which carry higher risks or where
there is or could be a considerable impact as a result of the non-compliance with the law.
Enforcement activities may also be targeted towards individuals who are primarily
responsible, who have the greatest responsibility to ensure compliance with the law or who
have been the subject of previous enforcement action. From time to time, the Council will
engage in enforcement initiatives which are directed towards issues where there is a need
to draw attention to the existence of legislation and its enforcement.
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Appendix B
Specific Enforcement Actions for Hackney Carriage or Private Hire
Licences

1.0 General

1.1 This section must be read in conjunction with the General Enforcement Policy. The
examples given are not exhaustive but provide only illustrations. Although the following
are specific, each situation should be taken on its merits and where variation to this Policy
occurs then the reason must be included on the case file.

1.2 In relation to enforcement action the Council can instigate either formal statutory action
for failure to comply with the provisions of the Local Government Provisions Act 1976
("The Act") or for Breaches of South Derbyshire District Council Private Hire Conditions
for Operators, Proprietors, Vehicles and Drivers made under the "Act". The alternative
method of Enforcement is to place the matter before the Licensing and Appeals Sub
Committee of the Council.

2.0 Grounds for Refusal, Suspension or Revocation of a Hackney Carriage or
Private Hire Drivers Licence in accordance with Local Government
Provisions Act 1976

e  Where application is for the GRANT of a licence, the Committee has to be
satisfied that the applicant is a “fit and proper” person to hold a licence.

e All new applicants are required to pass a driving / knowledge assessment and
undergo a medical examination prior to becoming licensed.

e Applicants are also subject to a criminal record check at regular intervals.

e The grounds for refusing to renew a licence, or for suspending or revoking a
licence, are based on whether the driver has:-

(a) been convicted or an offence involving dishonesty, indecency or violence;

(b) been convicted of an offence under the Local Government (Miscellaneous
Provisions) Act 1976;

(c) failed to comply with a requirement of the Local Government (Miscellaneous
Provisions) Act 1976, or

(d) any other reasonable cause.
2.1 Under Section 68 of the Local Government (Miscellaneous Provisions) Act 1976 Licence

may be suspended with immediate effect if such a decision is deemed necessary in the
interests of public safety.

Approved by Environmental and Development Services Committee 18-11-10




South Derbyshire QUALITY PROCEDURES MANUAL

District Council GENERAL ENFORCEMENT POLICY AND ASSOCIATED
Environmental Services GUIDANCE

Issue Issued By Carl Jacobs Page 13
Date Authorised By Peter McEvoy Committee Approval 18-11-10 Of 56

Review Date 18/11/12

3.0 Failure to Wear A Private Hire Drivers Badge
3.1 The private hire drivers badge issued by South Derbyshire District Council, must :-

Condition 4 Part B

The driver shall ensure that the badge is current and warn on his / her clothing in such a
position and manner as to be plainly and distinctively visible at all times when discharging
his / her duties as a driver of a vehicle.

In particular

A licensed driver found not wearing the private hire identification badge will be cautioned in
accordance with the Police and Criminal Evidence Act and asked to stop working until he /
she has found it and is wearing it.

3.2 In this case the driver will be cautioned for the offence and a written warning issued. A
second or subsequent incident(s) within a 12 month period would normally escalate the
enforcement procedure to potentially a simple caution, potential prosecution or referral to
the Licensing and Appeals Sub — Committee.

4.0 Driving Without A Licence Driver / Vehicle

4.1 All incidents / complaints about unlicensed drivers of (Hackney Carriages) or private hire
vehicles will be investigated. Where evidence of an offence is obtained, prosecution
proceedings will normally be initiated. Where this is at the behest of a Licensed Operator
then prosecution of the operator should normally follow or referral to the Licensing and
Appeals Sub — Committee.

5.0 Vehicle Defects

51 Where Enforcement Officers have reason to believe that the condition of a vehicle has (or
may have) fallen below the standard expected by the Council, they must take action to
secure the required improvements.

5.2 The nature and severity of any defects found will dictate the action taken and the officers
will use their discretion having regard to the need to protect public safety.

53 These will usually fall into the following categories, which are set out below including the
appropriate responses.

a) Serious Defects
e Impact upon the safety of the vehicles for the passenger, driver or other road users
e May cause imminent failure of a system or component
e Render the vehicle in breach of road traffic legislation.
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Enforcement Action

Where there are serious defects a legal notice will be served (under Section 68 of the
Local Government (Miscellaneous Provisions) Act 1976, which :

e Suspends the vehicle licence immediately

e Requires the vehicle to be submitted for a safety check at a designated garage.

Once served the vehicle cannot be used until for public / private hire until it has been
deemed “fit” by the testing station (i.e. there are no serious defects).

If the examiner finds no serious defects but only minor defects then the suspension should
be immediately lifted, but the vehicle must return within 7 days to ensure that all defects
noted have been rectified.

The Cost of the original inspection will be met by the Council but subsequent inspections
by the driver / operator.

b) Non — Serious Defects
. These are defects that cause the vehicle to fall below the Council’s Standard, but
are not sufficiently serious to warrant suspension of the vehicle licence. They may
include minor mechanical defects or ‘cosmetic’ items.

Enforcement Action

Where there defects noted in relation to the vehicle that are not considered serious by the
Licensing Enforcement officer they will serve on the driver of the vehicle, a notice which
does not suspend the vehicles licence but will require the driver / operator to take the
vehicle for a safety check at the designated garage.

The Licensing Enforcement officer can also request the driver to attend the Councils
Offices, with his vehicle so that the Officer can further examine the vehicle to determine if
a safety check at the designated garage is required.

6.0 Accident Damage

6.1 All accident damage that effects the safety, comfort or appearance of a Private Hire
licensed Vehicle must be reported in accordance with the South Derbyshire Private hire
licensing conditions, within 72 Hrs of the incident. Failure to do this may result in
immediate suspension of the of the private hire vehicle licence (pending a safety check)
and prosecution of the Private hire driver or Operator.

7.0 Using An Uninsured Vehicle

7.1 Where Licensing Enforcement Officers have reason to believe that a vehicle used as a
Private Hire Vehicle is / was uninsured they will carry out a full investigation. Where
evidence of this offence is obtained the Council will refer the matter to the Derbyshire
Constabulary who may initiate prosecution proceedings against the driver / operator. The
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Council may alternatively initiate prosecution for such an offence and any successful
prosecution or the matter in general may result in referral to Licensing and Appeals Sub
Committee.

8.0  Failure To Attend At The Required Time

8.1 Where, following a complaint from a customer, Enforcement Officers, are satisfied that an
operator has failed to attend a booking, the company will be issued with a written warning.
Repeated failures to attend bookings will be brought before the Licensing and Appeals
Sub- Committee for consideration of action against the operators licence.

9.0 Criminal Records Bureau Reports And Drivers Licence Checks

9.1 CRB forms are now requested every 3 years from private hire drivers, and yearly checks
are undertaken on drivers DVLC licences in order to determine if prosecutions have
occurred on which have not been disclosed to the Licensing Section.

9.2 Where offences are revealed on CRB reports or disclosed on DVLC licences / check which
have not been included on Private Hire Drivers renewal forms, then the matter may result
in the immediate suspension of the Drivers licence depending on the severity of the case.
Such incidents will be dealt with in keeping with the Statement of Policy Concerning the
Relevance of Criminal Convictions Relating to the Determination of Applications /
Renewals for a Private Hire Vehicle Drivers Licence.

10.0 DSA Tests - New Drivers

10.1  Driving tests are undertaken by the Driving Standards Agency (DSA), when new
applicants apply to become a Private Hire Driver. No licence will be issued until a driver
has passed the appropriate examination and provided the Authority with a Pass
Certificate.

10.2  However in circumstances where the Authority is satisfied that all other licensing
application requirements have been verified and the authority is satisfied that the licence
can be issued and where the DSA cancels the prospective Private Hire Drivers test then in
these circumstances the following procedure may be adopted

10.3 Where the DSA have cancelled in writing an appointment with a prospective private hire
driver, and the next appointment is specified in writing by the DSA, then the Authority will
issue the Private Hire drivers Licence up to the date of the next DSA test.

10.4 If any driver subsequently fails the DSA drivers test the licence will be withdrawn forthwith,
and remain withdrawn until the driver provides the Authority with an appropriate DSA pass
certificate. In these circumstances no allowance will be made if the DSA cancels any tests.
Should the driver fail their second DSA test, then the application will be rejected. No
application will be considered before a 12 month period has elapsed.
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11.0 DSA Test - Existing Drivers

11.0 Where existing drivers are requested to sit a DSA test, perhaps due to the totting up procedure
(6 Penalty Points or more etc). the following conditions will apply

e If the driver fails the DSA test on the first occasion, a second DSA test should be allowed
e If the driver fails the second DSA test a Committee report should be prepared and brought

before the Licensing and Appeals Sub Committee for determination as to whether the
licence should be revoked or other conditions applied as the Committee deems suitable.
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ANNEX C  Specific Enforcement Actions for Simple /Corporate
Cautions and Prosecutions

1.0 Simple Cautions

1.1  The purpose of administering a Simple caution is:-

e To deal quickly and simply with less serious offenders.
. To divert the offender from the criminal courts, and
e To reduce the change of a further offence being committed.

The use of cautioning is not intended to be an alternative to written warnings, but should be
seen as one step short of prosecution.

1.2  The “Simple/corporate caution” procedure is derived from the advice issued by the Home
Office to HELS “See Home Office Circular 16/2008 This should be considered in the
following circumstances:-

o When a prosecution would not be in the public interest.

o Where there has been non compliance of a Notice(s) for one or a breech of
statutory provisions

. The time and resources involved in taking legal proceedings will be
disproportionate to the fines that are likely to be awarded for a successful
prosecution.

13 Before a caution can be administered, the following conditions must be satisfied:-

. The evidence available must comply with the Attorney General’'s Guidelines on
criteria for prosecution, i.e. a conviction is more likely than an acquittal before a
court.

. The offender must admit to the offence.

. The offender must understand the significance of the caution and must agree to
be cautioned (if the offender is a juvenile, his parent/guardian will have to
consent).

1.4 A caution must not be used where an Officer feels that prosecution proceeds should not be
instigated because the admissible evidence of the offence is insufficient, nor should it be
used if the offenders admission is not clear and reliable.

1.5 Officers should decide whether a caution is appropriate before seeking the offender’s
consent. When ascertaining if the offender consents to a Simple caution, the significance
of it must be explained (i.e. that a record will be kept of it, that it may influence a decision
to prosecute if a further offence is committed and that it may be cited in Court if
subsequent proceedings result in a conviction for another offence).

1.6 Further advice on the technicalities of the “Simple / Corporate caution” and how, when and
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if the caution should be considered can be obtained from Legal Services Section.
1.7

A Simple caution should be given by a Senior Manager, preferably the Head of
Environmental Services, or can be arranged to completed by Post.

1.8 Ajuvenile must always be cautioned in the presence of a parent/guardian or other
“appropriate adult”. A record of all Simple cautions should be kept and copies of Simple

cautions given should be sent to the Office of Fair Trading for their records, but this does
depend on the parent legislation.

2.0 Procedural Arrangements

2.1 Purpose of this document is to state the authority’s policy with respect to:-

o Identification of circumstances when it is appropriate to use a Simple Caution.

Confirmation that the use of Simple Caution will be in accordance with the
Home Office Circular Home Office Circular 16/2008

Identification of the Cautioning Officer by Designation.

Course of action to be taken when a person declines the offer of a Simple
Caution.

Other bodies or authorities to be notified, if appropriate.

It is intended that the policy will ensure a consistent application of cautioning decisions.
3.0 The Aim Of Cautioning

3.1 The aim of a Simple Caution is to:
o Deal quickly and simply with less serious offenders;

Divert them from unnecessary appearance in the criminal courts; and/or
Reduce the chances of their re-offending.

4.0 The Procedural Policy
It is the policy of this authority that:

The person will only receive a Simple Caution when the circumstances of the
offence meet the criteria identified in the Home Office Circular 16/2008 .

The Simple Caution will be administered by the “Cautioning Officer” from the
Department who is at Head of Service level or abov